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In this last issue of our newsletter in 2011, 
you will again find fascinating court rulings 
and legal developments from our fields of  
activity. The role of partnerships under civil 
law (GbR) has occupied the courts busy for a 
long time. Although its partial legal capacity 
and its eligibility for inclusion in the land 
register have now been accepted for some 
time, in practice there have been and still are  
problems in relation to the documentation 
which is required for land registration. Our 
Corporate & Finance Practice Group has 
therefore contributed an article dealing with 
the problem that all declarations which 
are necessary for registration in the land 
register must always be provided by public 
deeds or deeds with public authentication, 
but a partnership under civil law (GbR) 
however is not registered in the register of  
companies and is therefore not easily able to 
provide its existence.

In our Real Estate field we would also 
like to present a number of important recent  
developments. In addition to an article on 
the extent to which direct debit orders are  
insolvency-proof, which supplements an 
article from our first newsletter of the year, 
we also examine the highly topical changes 
in the new Drinking Water Ordinance which 
came into force on 1  November  2011. This 
not only leads to extensive notification,  
investigation and information obligations for 
owners and property managers – a failure to 
comply also leads to a risk of hefty fines and 
persecution. In another article we discuss the 
question of the consequences under rental 
and lease law if the supervisory body for care 
homes prohibits the use of nursing home 
places, and whether the payable rent can 
be reduced as a result. In this connection we 
also present the regulations which already 
apply in North Rhine-Westphalia and Baden- 
Württemberg, which increasingly prescribe 
“single room ratios”. In the field of public 
and private building law, in this newsletter 
we would like to present the timetable for 

the changes in the planned revision of the  
schedule of services and fees for architects 
and engineers (HOAI), which we already  
examined in our last but one newsletter, and 
also to consider the very topical package 
of legislature on the “turnaround in energy 
policies” with which the legislative body has 
now clarified the provisions to implement 
the repowering of wind turbines. In the area 
of public procurement law we deal with the 
changes in the contract award regulations 
which implement on the one hand the energy 
labelling directive, and on the other hand the 
energy concept of the federal government 
for environmentally friendly procurement. In 
addition we consider a very recent ruling of 
the Federal Court of Justice of 28 July 2011 in 
which the court again had to decide on the 
validity (or lack of validity) of security clauses 
in contracts under the Standard German 
Building Contract Terms (VOB). The final  
article from our Real Estate department 
looks at an exciting and topical ruling by 
the Federal Court of Justice which may put 
an end to the common practice in landlord 
and tenant law of demanding a “lump sum  
security surcharge” in the prepayment of  
operating costs for the future.

In our subject area of Tax there were 
also interesting developments. For example, 
in August of this year the Bavarian state 
tax office commented on the VAT position 
for roofs which are leased for photovoltaic  
installations. We present central legal VAT 
issues on this subject, and also on whether 
the activity of a project developer constitutes 
a sale of a business as a whole, a question 
which is relevant for VAT purposes. Then 
we examine the abolition of the “Seeling 
model”, which was attractive as a tax-saving 
model for buildings with mixed use. On the 
subject of land purchase tax law, we discuss a 
recent ruling by the Federal Court of Finance 
in which it permitted the immediate  
deduction of the land transfer tax in the event 
of a unification of shares. Finally, we would 

like to present an outline of the increase in 
the land transfer tax in the individual federal 
states which means that a significantly  
higher tax cost must now be taken into  
account when calculating property purchases 
in some federal states.

In our Commercial & IP Practice Group 
we look at a recent ruling of the European 
Court of Justice on the subject of who must 
bear the costs of dismantling and installing 
defective consumer goods when a replace-
ment is supplied. On 4 October 2011 the 
European Court of Justice also decided that 
price differentiation by countries for material 
goods licences is not permissible in the single 
market. We also outline this ruling. The case 
in dispute related to the licensing system 
for the football Premier League in England. 
But the ruling could also be important for all 
rights protected by special laws, especially 
music and films rights. We also illuminate 
the main points of the agreement between 
Google and the Hamburg data protection 
representative on the use of Google Analytics 
in compliance with data protection law. And 
we discuss the legal problems associated 
with the operation of on-line archives, which 
the Federal Court of Justice had to consider 
in relation to a report on an art exhibition and 
related photographs in the on-line archive of 
a magazine publisher. Finally, we present the 
Act to Amend the Rules on Compensation in 
Distance Selling Contracts, which came into 
force in August of this year and necessitates 
changes in the advice given on rights of  
revocation and return of goods.

The newsletter ends, as usual, with  
announcements about our own company

We hope that you will enjoy reading our 
newsletter.

Yours sincerely,  
 Thomas Richter

Dear reader,
CORPORATE & FINANCE  I  REAL ESTATE  I  TAX  I  COMMERCIAL & IP  I  SIBETH NEWS
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  CORPORATE & FINANCE

The partnership under civil law (GbR) and the proof of identity 
requirements for entries in the land register

It was a long time ago that the Federal Court of Justice 
made a fundamental ruling in 2001 which departed from 
previous case law pronouncements and recognised the partial
legal capacity of a partnership under civil law. It is entitled 
to participate in legal transactions, be the holder of rights 
and duties and, in particular, to acquire land ownership. As a 
logical consequence of this ruling, in 2008 the court also ruled 
that it is eligible for registration in the land register. Since then 
it has been possible to enter a partnership under civil law in 
the land register under the name which its partners stipulated 
for it in the articles of partnership. If the articles of partnership 
do not stipulate such a name, the partnership is registered as 
a “partnership under civil law consisting of” and the names of 
its partners. By this ruling, the Federal Court of Justice partly 
solved the diffi  culties which result from the lack of an eligibility 
for registration of the partnership under civil law by contrast 
with the other private companies, i.e. commercial partnerships 
(OHG) and limited partnerships (KG): The fact that the partner-
ship under civil law is not registered in the register of companies,
and thus does not have any company name there under which 
it conducts its business, is overcome by the possibility of 
registering the company in the land register under a name 
agreed in the articles of partnership, or registering the abstract 
legal form of the company and at the same time listing the 
partners. 

But in practice there still were and are considerable problems 
in registering an existing partnership under civil law in the 
land register. Section 29 (1) of the German Land Registration 
Act (Grundbuchordnung) demands in this connection that all 
declarations and certifi cates which are necessary for a regis-
tration in the land register must be proved by public deeds or 
publicly certifi ed deeds. This includes the proof of the existence
of the partnership under civil law, its partners and the 
representative powers of the persons acting on behalf of the 
partnership under civil law in land transactions. Because they 
are not eligible for registration, partnerships under civil law 
cannot provide this proof by presenting an extract from the 
register of companies, by contrast with commercial partner-
ships (OHG) and limited partnerships (KG). 

If the partnership under civil law is only formed for the 
purchase of a specifi c land property, it is relatively easy to 
fulfi l the requirements by making the creation of the partner-
ship part of the notary’s land purchase deed. 

Concerning the requirements for existing companies, 
on the other hand, there are only various rulings by Higher 
Regional Courts - so considerable legal uncertainty will continue 
to exist until the matter is clarifi ed by the supreme court. 

In a ruling of 7 October 2010, the Higher Regional Court 
(OLG) of Brandenburg (ref. 5 Wx 77/10) took a pragmatic 
approach and stated that for the proof under Section 29 (1) of 
the Land Registration Act it is suffi  cient if the representatives
of the partnership under civil law declare in the relevant 
notarised purchase deed that a partnership under civil law 
exists at the time of notarisation, with the partners as named 
in the deed – i.e. the persons acting therein – and that at the 
time of creation of the deed it is within the legal power of the 
declarants to form a partnership under civil law with these part-
ners. It states that the land registry is only entitled to doubt 
such a declaration if circumstances based on specifi c facts 
arise which call into question the factual correctness of the 
declaration made. But the decisive point, which the Higher 
Regional Court of Brandenburg itself underlines for emphasis, 
is that the persons acting in the matter must at the same time 
constitute all of the existing parties. But if a legally appointed
representative acts for the partnership under civil law, his 
authorisation must also be proved in the form required in 
Section 29 (1) of the Land Registration Act. The power of attorney 
must therefore be present in a notarised form. In this case, the 
power of attorney is assumed to be still valid because of the 
plausible legal status of the deed, so if there is a long delay 
between the time when it is issued and the time when it is 
exercised, this may not be assumed to signify that it has lapsed. 

This latter idea is also supported by the Higher Regional 
Court of Munich in its ruling of 20 July 2011 (ref. 34 Wx 131/10). 
It says that the assumption of continuation is justifi ed for a 
power of attorney because its purpose is to prove the authori-
sation of the representative to third parties or the land registry. 
The court says that the situation is diff erent if the individual 
power of attorney of the partner acting for the partnership un-
der civil law is only based on notarised articles of partnership 
which are removed in time from the land property transaction. 
This is because the court says that the possibility that changes 
may have been made in the articles of association can never 
be ruled out. If the partnership under civil law is represented in 
property transactions by an arrangement other than the statu-
tory provision of joint representation, the court concludes that 
presenting the articles of association stating the power of sole 
representation of the partner acting for the partnership – even 
in notarised form – is not suffi  cient to fulfi l the requirements 
of Section 29 (1) of the Land Registration Act for proof of the 
power of representation. 

Until the question of whether the proof of the power of 
representation can be provided by notarised articles of partner-
ship without any connection with the time of the relevant 
transaction has been clarifi ed by the supreme court, in any land 
transactions by existing partnerships under civil law where only 
one partner acts for the company it is recommended that in 
addition to any sole power of representation granted in the 
articles of partnership, an appropriately notarised “water-
proof” power of attorney should always be presented.  
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REAL ESTATE

Direct debit in the case of an insolvency of the tenant

The Federal Court of Justice (BGH) has weakened the position 
of the insolvency administrator in collections of payment by 
direct debit.

The case in question:

The debtor, who received social benefi ts (housing allowance), 
had rented a fl at from a housing association. After insolvency 
proceedings had been initiated in the assets of the tenant, a 
trustee (insolvency administrator) was appointed who fi led 
an objection to the collection of the rent, which the housing 
association had collected by direct debit, and caused the money 
to be returned to the tenant’s account and thus added to the 
insolvency assets. The housing association took court action to 
claim the payment.  

The decision of the court:

In its ruling, the insolvency law division of the Federal Court 
of Justice fi rst of all states in general that the “approval theory” 
has become accepted for the direct debit process. The creditor –
in this case the landlord – is only entitled to claim the collected 
amount if the debtor – here the tenant – has explicitly approved 
the booking or has not objected to it within a certain period. 
The question is whether this also applies in cases of insolvency. 
Up to now, insolvency administrators have been granted far-
reaching powers by the insolvency law division in relation to 
objections to bookings in the interest of increasing the 
insolvency assets. These case law pronouncements were 
criticised – even by the banking law division of the Federal Court 
of Justice. In its present ruling, the insolvency law division has 
also limited the powers of administrators. For natural persons,
it states that administrators have no right to interfere with 
assets that are exempt from seizure (“protected assets“). On this 
basis, the housing benefi ts paid into the tenant’s account were 
exempt from seizure because they are social benefi ts. They 
therefore did not form part of the insolvency assets. This meant 
that the insolvency administrator was no longer entitled to object 
globally to all direct debits which had not yet been approved. 
Instead, he was now obliged to check whether protected assets 
were involved. In spite of this, the housing association’s claim to 
receive the rents that had been returned was unsuccessful. The 
court ruled that it had no claims either against the insolvency 
assets or against the administrator. It stated that the adminis-
trator was entitled to assume that he could make an objection 
under the previous case law, so he bears no blame, and any 
entitlements of the landlord are excluded. Any claim for enrich-
ment against the insolvency assets is sure to fail because the 
insolvency assets did not gain anything from the return transfer.
Where income that is exempt from seizure is involved – as in 
this case – the tenant as the holder of the exempt assets was 
entitled to the claim under the banking relationship both before 

and after the objection. But the tenant also earned nothing from 
the return transfer, only an entry in the accounts. But this is not 
an asset shift which needs to be remedied, because the landlord 
can still demand fulfi lment. 

Commentary:

This ruling is especially interesting for the landlord-tenant 
relationship, but also for the legal situation in other contractual
relationships where payments are made by direct debit. 
Insolvency administrators are still entitled to object to direct 
debit bookings. However, they are no longer entitled to object 
globally to all direct debits in an insolvency of a private person
or a business company. In addition the banking law division 
of the Federal Court of Justice, in a ruling of 20 July 2010, 
proposed a possible form for special terms and conditions for 
direct debit transactions, and thus gave the German banking 
sector an indication of a possible way to create an insolvency-
proof direct debit process, i.e. one which is not subject to the 
risk of objection by an insolvency administrator. It remains to 
be seen whether this will lead to an even greater limitation on 
the rights of insolvency administrators than the ruling under 
consideration here. Until then, all aff ected parties will have to 
face the risk that a direct debit payment may be objected to 
by the insolvency administrator. Rental contracts are especially 
aff ected by this because they almost always involve direct 
debit payments. 

The new Drinking Water Ordinance

The existing Drinking Water Ordinance of 2001 needed clarifi -
cation in some areas and an adaptation to bring it in line with new 
developments and the requirements under European law, so the 
First Amendment Ordinance for the Drinking Water Ordinance 
was passed, and it came into force on 1 November 2011.

1. What is the content of the Drinking Water Ordinance?

Like the previous Drinking Water Ordinance, the new Drinking
Water Ordinance also serves to protect the population from 
contaminated water. But the demands placed on water quality
and health protection are greater. The provisions of the new 
Drinking Water Ordinance aim to ensure that the drinking 
water does not contain any microbiological pathogens or 
chemical substances which could be harmful to health. For 
biological and chemical contamination, the Ordinance defi ned 
threshold values which must not be exceeded in the drinking 
water drawn from the tap. The main aim of the body issuing 
the Ordinance was to provide eff ective protection against 
legionellosis, a life-threatening illness caused by bacteria which 
multiply in warm water. In Germany, up to 32,000 persons per 
year catch pneumonia caused by legionella, and about 6% of 
the illnesses are fatal. 

But the infection risk exists not only in buildings used by 
the public such as old people’s homes, hospitals, playschools or 
schools, rather it is always present when water is at a temperature 



Page 4                                                                                                                            4/2011    DECEMBER

of between 25 and 55 degrees Celsius and does not fl ow for a 
long time. 

Now that the amended Drinking Water Ordinance is in 
force, there are new notifi cation, inspection and information 
obligations for owners, contractors and property managers, 
or duties which already existed have become stricter. Any 
violation of such obligations could be prosecuted under 
criminal or regulatory law. 

Violations of the provisions of the Drinking Water Ordinance 
could also lead to civil claims by the injured parties, and tenants 
may demand a rent reduction from the owner of the water 
supply installation. In any future purchase or sale of property, 
it will therefore be necessary in future to audit the compliance 
with the provisions of the Drinking Water Ordinance in the due 
diligence on the property.  

2. Obligations of owners, entrepreneurs and property managers 

2.1 Obligations of notifi cation

When any water supply installation is constructed, commis-
sioned, resumed or closed down, the owner of the installation 
(and the “contractor”, i.e. the party which operates such 
an installation without being its owner) is obliged to notify 
the public health department in advance. The same applies 
in the event of any structural or operational change in the 
water-bearing parts of such an installation if this change may 
aff ect the quality of the water for human consumption. 

Now, notifi cation may also be mandatory for drinking water 
installations which include large-scale equipment to heat 
drinking water (cf. the text below on the inspection obligation). 

On demand by the public health department, the technical 
plans of the water supply installation must be presented. 

In addition, any obvious changes in the water and any unusual
occurrences in the water supply installation which could 
aff ect the quality of the water must be notifi ed to the public 
health department without delay. The same applies if any 
threshold values are exceeded (including legionella), and in 
this case investigations must be carried out without delay to 
clarify the cause and measures must be adopted to remedy 
the problem. 

The public health department can order the site to be 
inspected and a risk analysis to be carried out.
.

2.2 Inspection obligations

Contractors and other owners of water supply installations 
are responsible for ensuring that the drinking water complies
with the general requirements of the Drinking Water 
Ordinance. They are therefore obliged to carry out inspections
of their drinking water or have such inspections carried out. 

The Drinking Water Ordinance defi nes in detail which water 
supply installations are subject to an inspection obligation 
and at what intervals the inspections must take place. 

The owners of rented apartment buildings and residential
complexes are now also obliged to inspect the drinking 
water for legionella in the following cases: 

•    If the drinking water installation includes large-scale equip-
ment to heat the drinking water (large-scale equipment 
applies to water heating installations containing more 
than 400 litres or hot water pipes with more than 3 litres of 
water between the water heater and the taps; this provi-
sion does not apply to one-family and two-family houses);

•  If the drinking water installation includes facilities which 
turn the drinking water to steam or mist (according to 
the offi  cial grounds for the Ordinance, for example, offi  ce 
buildings are not included in the buildings which have a 
fundamental inspection obligation because they do not 
contain technical facilities such as showers which turn the 
water into steam or mist. Apartment buildings are also 
not subject to compulsory inspection if they do not have 
central drinking water heaters or hot water storage tanks, 
but only facilities such as fl ow-type water heaters in the 
individual apartments. 

If these requirements are met, the contractors and owners of 
the relevant drinking water installation must make their own 
arrangements for their installations to be inspected. 

Inspections may only be carried out by laboratories which 
fulfi l the requirements of the Drinking Water Ordinance. 
The approved laboratories are announced in a list by each 
federal state. The results of the inspections must be notifi ed 
to the public health department within two weeks after the 
completion of the inspection. 

The inspections must be carried out annually, although 
the inspection interval may be increased if at least three 
successive annual inspections do not lead to any objections, 
if the general engineering principles were adhered to in the 
construction and operation of the overall system of the 
installation and if the installation has not been signifi cantly 
changed since the last inspection.

The landlords must ensure that there are suitable points 
where samples can be taken (if appropriate, they should 
also be in rented apartments, e.g. taps or showers). It is not 
necessary to include all apartments in the inspection. Suit-
able sampling points are points which are either particularly 
far from the water heater or which are only rarely used. The 
investigations must be carried out by qualifi ed specialists.  
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2.3 Information obligations

if Contractors and other owners of water supply installations
are subject to an inspection obligation under the Drinking 
Water Ordinance, they must provide all consumers with annual 
information material about the quality of the water provided. 

From 1 December 2013, the consumers must also be informed 
if any pipes in the water supply installation are made of lead.

3. Can the costs be allocated to the tenants?

The costs of the inspections must initially be borne by 
the owner itself. However, these costs are costs of operating 
the building’s water supply installation and also the costs of 
inspecting operational safety, which can be allocated to the 
tenants under Section 2 No. 2 or 5 of the Operating Costs 
Ordinance.

4. Apartment owners

Drinking water installations are normally part of the jointly 
owned property. Therefore the community of apartment owners 
is responsible for compliance with the obligations under the 
Drinking Water Ordinance. The community of apartment 
owners should therefore pass a resolution which clearly defi nes 
the implementation of the obligations created by the Drinking 
Water Ordinance.

In this connection, property managers should note that even 
without any specifi c provision in the property management 
contract they are presumably obliged to inform the community 
of apartment owners about the new provisions of the Drinking 
Water Ordinance. 

CONCLUSION: 

Property owners must analyse the new obligations which 
arise for them from the First Ordinance to Amend the Drinking
Water Ordinance and react accordingly to avoid not only 
hefty fi nes and criminal prosecution, but also economic loss. 
However, it remains to be seen whether a suffi  cient number 
of qualifi ed inspection laboratories will be available, and also 
whether the health departments will be able to cope with the 
anticipated data deluge in the foreseeable future.

Consequences under rent and lease law if the inspectorate 
forbids the use of a building as a home 

Rental and lease contracts often contain exact property 
descriptions which are initially (wrongly) understood as being 
non-binding. In fact, the property description is used to defi ne 
the required quality, and this is the central factor used to decide 
whether there is a defect in the rented or leased property which 
justifi es a reduction in the rent or lease. 

In its ruling of 9 November 2010, the Higher Regional Court 
(OLG) of Düsseldorf (24 U 223/09) had to decide on the following 
situation: the lessee had leased from the lessor a completely 
equipped building to use as an old people’s home and nursing
care home. The standard form lease contract included the 
following wording: “The property has accommodation for 160 
and is subject to the nursing homes inspectorate without any 
restrictions. It complies with the minimum building regula-
tions for nursing homes.” The lease contract then goes on 
to state that neither party is to be entitled to claim any price 
adjustments because of any deviation in the fl oor space. The 
parties also agreed to exclude any reduction in the lease. From 
November 2008, the lessee was no longer able to use 22 of 
the 160 places in the home due to a prohibition order of the 
inspectorate based on a violation of the minimum building 
regulations for nursing homes. The lessee then reduced the 
net lease payments by 14%, which amounted to a total of 
12,101.82 Euros.

The Higher Regional Court ruled that a leased property is 
defective if it cannot be used in accordance with a property 
description contained in the lease contract because of a public 
law prohibition order. It ruled that the lease payment is then 
rightly reduced. It stated that the property description contained 
in the lease contract, in conjunction with the agreed purpose 
of the contract (operation of an old people’s home and nursing 
home) served to defi ne the required quality of the leased property 
(160 places). It considered that the order by the nursing homes 
inspectorate prohibiting the operator from occupying 22 places
made the leased property defective. The court ruled that the 
exclusion of a reduction for deviations from the planned fl oor 
space does not prevent the reduction in lease payments, 
because the defect in question was not a deviation from the 
declared fl oor space, it was a limitation of the use of the 
property under public law, and the lessor itself should have 
taken steps to remedy this limitation. It stated that even the 
standard form exclusion of reductions for hidden initial and 
subsequent defects in the lease contract was legally invalid 
because of the violation of Section 307 (2) No. 1 of the German 
Civil Code (BGB).

However, the ruling also clarifi ed that a property description 
does not normally constitute guaranteed characteristics with 
regard to the facts it contains, so in this respect no specifi c 
warranty is involved. But it stated that this does not preclude a 
general warranty obligation of the lessor, and that the required 
quality of the leased property must always be determined by 
interpreting the contract. 

In view of the fact that the same legal provisions apply 
to both rental and lease contracts (cf. Section 581 (2) of the 
German Civil Code), the court’s decision also applies to all 
rental contracts.

The regulations which have already been passed in North 
Rhine-Westphalia and Baden-Württemberg require stricter 
“single room ratios” compared with the provisions of national 
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law up to now. The North Rhine-Westphalian implementation 
regulation for the Housing and Participation Act of 10 December 
2008 (WTG-DVO) stipulates, for example, that rooms for more 
than two residents in a home are prohibited. This requirement 
must be fulfi lled at the latest three years after the regulation 
came into force, i.e. from 10 December 2011. The operators of 
nursing homes must therefore fear that they will only be able 
to care for fewer residents in future. If the nursing home is 
rented or leased, this also poses the question of whether the 
introduction of a single room ratio entitles the operator, as 
the tenant of the nursing home, to reduce the rent. This would 
need to be assessed according to the case law policy described.

 
In future, when drafting contracts it will therefore be 

important to pay even more careful attention to the wording of 
the property description and the purpose of the contract.

Timetable for the Schedule of Services and Fees for Architects 
and Engineers (HOAI) 2013

In our last but one newsletter we informed you that the 7th 
amendment of the Schedule of Services and Fees for Architects 
and Engineers is planned for 2013. The 6th amendment of the 
Schedule of Services and Fees for Architects and Engineers of 
2009 initially concentrated on the fundamental preservation 
of a state pricing ordinance and the implementation of the 
European Services Directive, but for reasons of time it was 
not able to include the necessary further-reaching reform to 
update the areas of performance and carry out a diff erentiated
review of the suffi  ciency of the fees. For this reason, in the 
coalition agreement of 2009 the German government promised 
to continue the modernisation of the Schedule of Services and 
Fees for Architects and Engineers.

Goal of the 7th amendment of the Schedule of Services and 
Fees for Architects and Engineers 

The goal of the reform, according to the review tasks set by 
the Federal Council, is to modernise and harmonise the areas of 
performance defi ned in the Schedule of Services and Fees for 
Architects and Engineers in the light of current construction 
technology, to remedy the defects that were noted in the revision 
of 2009 and to adjust the fee structure and the suffi  ciency of the 
fees again in the light of changed career patterns, environmental 
concerns and engineering principles with a view to increasing the 
fees. The focus of the 7th revision of the Schedule of Services and 
Fees for Architects and Engineers is also on moving the consulting 
services from Appendix 1 back to the binding part of the Schedule 
after a critical review of the decision to move it to the Appendix, a 
rethinking and revision of the provision for fees for planning and 
building in existing contexts in Section 35 and the introduction of 
new areas of performance (fi re safety, urban development and 
building site regulations). 

Timetable for the Schedule of Services and Fees for 
Architects and Engineers 2013

Since September 2011 the fi nal report of the expertise on 
updating the areas of performance (published on the website 
of the German Fee Structure Commission of Engineers’ and 
Architects’ Associations and Chambers, AHO) and a rough 
timetable for the 7th revision of the Schedule of Services and 
Fees for Architects and Engineers have been available. The 
expertise on the review of the fee structure will follow in April/
May 2012 to allow suffi  cient time for the legislative process. In 
September 2012, the presentation of the draft law is planned, 
and in the following two months the federal states and 
associations will be heard and departmental coordination will 
take place. The decision of the German cabinet is then scheduled 
for December 2012, and up to March 2013 the mandatory par-
ticipation of the Federal Council will take place. The decision of 
the Federal Council is then planned for the end of March 2013, 
so that the new Services and Fees for Architects and Engineers 
can then be published in the Federal Law Gazette in April or 
May 2013.

Main content of the expertise on the updating of the areas 
of performance

The fi nal report on the updating of the areas of performance 
was compiled under the leadership of Prof. Dipl.-Ing. Architect 
Lechner and coordinated by the Federal Ministry of Transport, 
Building and Urban Aff airs in cooperation with representatives 
of the public clients from the national government and federal 
states, the local community associations, Deutsche Bahn AG, 
the Fee Structure Commission of Engineers’ and Architects’ 
Associations and Chambers, the German Chamber of Architects
(BAK) and the German Chamber of Engineers. Then, the 
planned changes are to be presented as briefl y as possible on 
the basis of the summary of the expertise. 

Changes in land use planning (part 2 of the Schedule of 
Services and Fees for Architects and Engineers 2009)

In the updating and synchronisation of the areas of perfor-
mance it was taken into account that land use planning is 
increasingly regulated and subject to greater public partici-
pation, so it requires more extensive documentation and 
coordination, which means that all land use planning services 
now require more time. The special services were adapted 
and extended due to the changes in planning practices and 
the resulting new areas of performance, e.g. urban designs, 
environmental reports, studies of fauna/fl ora/habitat directive
compatibility and species protection surveys. Landscape 
execution planning is now included with the area of perfor-
mance for outdoor facilities. And fi nally, the tables of fees for 
all areas of land use planning performance were consistently 
based on the ground area, a joint catalogue of special services 
was developed and the areas of performance were rearranged 
to take the planning reality into account.  
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Changes in project and specialist planning  Changes aff ecting 
more than one discipline 

In practice there were many complaints that the new 
Schedule of Services and Fees for Architects and Engineers 
2009 had become unwieldy because some parts had been 
moved out into the Appendices, and in particular the “services” 
and special services had been separated. For easier applicability 
of the ordinance it is therefore recommended that the areas of 
performance with all associated regulations (special services, 
lists of project types) should again be presented in concentrated 
form and that many of the Appendices should be omitted. 
The concept of basic performance should again be included 
and the basic performance and special services should again be 
placed next to each other. To this end Section 3 (2) sentence 2 
of the Schedule of Services and Fees for Architects and Engineers 
2009 (“other” services) is to be deleted and the fees for perfor-
mance ordered by the client after the conclusion of contract is 
to be limited to the provision in Section 7 (5). 

The areas of performance have also been updated and 
revised. For example, the necessary close coordination of the 
results of the appraisal and planning with the client in the 
work stages 1 to 3 was recognised, so the basic performance 
of “Summary of the results/documents” was changed into 
“Summary, explanation and documentation of the results”. In 
view of the fact that the reliability of the costs and deadlines 
are becoming increasingly important, the areas of performance 
were also supplemented and defi ned more precisely in this 
respect. For example, the requirement of schedule planning 
in the course of the planning process was integrated into the 
areas of performance. In the area of cost planning, instead 
of the previously required cost estimate in work stage 6, the 
concept of the “specifi cations priced by the planner” has been 
introduced. This aims to ensure that before the tender 
documents are sent out, it is checked whether the possible 
contract award totals are within the budget set in the cost 
calculation. The performance listed in work stage 9 has also 
been revised. The obligation of documentation which was 
previously included has now been moved to work stage 8. As 
the “supervision of the remediation of defects which occur 
within the periods of limitation for claims arising from defects” 
involves a very variable amount of work and is therefore not 
suitable for remuneration with a fl at percentage rate, this item 
of performance has now been classed as a special service, so 
that the fee for this service can be agreed freely. To ensure 
that the client is not left alone with an evaluation to enforce 
his claims against the contractors or planners, a new item of 
performance has been included, the “technical evaluation of 
defects occurring during the periods of limitation”.

In addition, the lists of project types have been updated, 
supplemented, resorted and compiled in tables. The allocation 
to the fee bands is carried out by pre-defi ned points/crosses. The 
new presentation form aims to provide the user a faster over-
view and a clearer allocation of the buildings and structures in the 
individual fee bands. And fi nally, the work stages were assigned 

new percentage weightings.  

Changes in project planning (part 3 of the Schedule of 
Services and Fees for Architects and Engineers 2009) 

The designation “structural extensions and fi ttings” will 
be replaced by the term “interior rooms” to fi t in with the 
career specialism of interior architects. If the performance 
for buildings and interior rooms is rendered in the course of a 
planning assignment, it can constitute a project. A separation 
of the areas of performance is therefore not recommended. 
Instead, in a deviation from the principle in Section 6 (1) of the 
Schedule of Services and Fees for Architects and Engineers, the 
provision from Section 25 (1) of the 1996 version of the Schedule
is reintroduced, which stipulates that no separate fee can be 
charged if the project planning and the interior rooms are 
assigned at the same time. 

Contrary to previous speculation that a separate perfor-
mance area “Fire safety planning” was to be created, this 
idea was rejected. This is justifi ed by pointing out that not all 
planning services by the planner of the building to implement 
the goals of fi re safety can be classed as special services or 
specialist planning work, in many cases they also form part 
of the basic performance. Therefore a clear distinction was 
preferred between fi re safety services which are rendered in 
the course of the basic performance and services which can be 
freely agreed as special services.

The performance for outdoor facilities is to be presented 
separately to make it easier to deal with the specifi c aspects 
of the discipline, because planning here is focused not only on 
creating the structure, because natural processes and plant 
growth lead to constant changes in the project, so the planning 
aims at the development of the project. 

In the areas of performance for civil engineering and 
transport construction projects, the concepts of independent 
project and specialist planning have been introduced. In 
addition, the local building supervision will again be defi ned 
as binding. A model has been developed for local site super-
vision which enables average measures to be charged at fi xed 
percentages, and also contains opening clauses for measures 
which involve below-average or above-average work. In civil 
engineering structures, the plant and machinery will be charged 
in future as part of the chargeable costs of the engineering 
structures. The defi nition of “machinery” and the term “Planning 
of the plant and machinery” from the offi  cial reasons given in
the Schedule of Services and Fees for Architects and Engineers
1996 are to be restored. Due to the increasing volume of 
public procedures to obtain building permits, a special provision 
has been added to the percentage evaluation of work stage 4 
(permission planning). In addition, the “water engineering rules” 
provision which is currently listed as a special service in Appendix 
2.8.5 in this work stage is now to be listed as an optional service, 
because the remuneration rate is defi ned and the service is not 
subject to free negotiation like the special services. To evaluate 
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the performance area of traffi  c facilities, the provision in Section 
53 (3) of the 1996 version of the Schedule of Services and Fees 
for Architects and Engineers is to be restored. In addition, we 
recommend that the special basis for calculating the fee should 
be revised in the light of the technical circumstances for traffi  c 
facilities.  

Changes in specialist planning 

One of the main concerns of the 7th revision of the Schedule 
of Services and Fees for Architects and Engineers is to move the 
areas of performance listed in Appendix 1 of the 2009 version 
of the Schedule of Services and Fees back to the binding part of 
the ordinance. The departmental representatives were not able to 
anticipate the binding positions of their ministries in the legislative 
process, so in the fi nal version they abstained in the vote on the 
recommendations in the expertise. According to the report that 
is currently available, the only areas of performance which are to 
be included in the specialist planning in part 4 of the Schedule of 
Services and Fees for Architects and Engineers 2009 are geological 
engineering, construction physics and surveying services. 

In the area of Planning of the load-bearing structure, 
initially the term load-bearing structure is to be defi ned. The 
calculation of the chargeable costs is to be simplifi ed. In addition
to the introduction of a special provision for a percentage 
valuation of individual work stages, the calculating methods for 
valuations for assignment to the fee band were adjusted. 

In the Schedule of Services and Fees for Architects and 
Engineers 2013, the term “geological engineering” combines 
soil mechanics, earthworks and ground engineering. But these 
services do not apply to earth structures because they are 
assigned to project planning.

In the area of performance Technical equipment in work 
stage 5, the performance item “Checking the installation and 
workshop plans of contractors for compliance with the execution 
plans”, which was previously listed as a special service, has been 
included in the basic performance list. To illustrate the distinction 
between the necessary performance for thermal installation and 
the performance area of construction physics, the performance 
area “Listing all installations with technical data and details, e.g. 
for the energy balance” has been added within the category 
of “Technical equipment” in work stage 4. The energy balance 
itself has been included as a basic service in the performance 
area of construction physics. In the three specialist disciplines 
which form part of construction physics (thermal properties of 
buildings, sound insulation and room acoustics), specifi c detailed 
tables of fees were developed as a suggestion for review by the 
fee expertise. 

In the process of updating the performance area Engineering 
surveying, technical developments in surveying were also 
taken into account. The number of work stages was adapted 
to the current procedures in surveying. In future, the calculation
of fees is to be separated from the chargeable costs and used 

as a separate reference value for charging units which are 
determined by the size of the area to be measured and the 
density of the measuring points. However, the fee suggestion 
remains to be reviewed by the fee expertise.

Suggestions for changes in the general regulations (part 1
of the Schedule of Services and Fees for Architects and 
Engineers 2009) 

As a result of the technical updates in the areas of perfor-
mance, the committee of experts deemed that a revision of 
parts of the general regulations in the Schedule of Services 
and Fees for Architects and Engineers 2009 was necessary. 
The main focus was on specifying the details of the surcharge 
provisions for performance involving existing structures 
(Section 35 of the Schedule of Services and Fees for Architects 
and Engineers 2009). In practice it has been found that the goal 
of appropriate remuneration cannot be achieved merely by 
granting a surcharge as envisaged in Section 35 of the present 
Schedule of Services and Fees for Architects and Engineers. In 
addition to the surcharge provision, in future the substance of 
the structure to be worked on is also to be taken into account 
in the fee calculation. The potential for disputes about the 
valuation of the substance of the structure to be worked on 
should be avoided by the introduction of performance-specifi c
reduction factors. It is aimed for the model that has been 
developed to be adjusted and checked in individual points by 
the expertise to review the fee structure. It is also recommended
that the list of defi nitions in Section 2 of the Schedule of 
Services and Fees for Architects and Engineers be stream-
lined and the defi nitions of individual objects be included in 
the areas of performance. In the revision of Section 11 of the 
Schedule of Services and Fees for Architects and Engineers 
“Assignment for several projects” it is recommended that the 
fundamental idea of the status report 2000 + be used. 

Conclusion

The summary of the report on the update of the areas of 
performance, which comprises more than 400 pages, and a brief 
review of the synoptic presentation initially give the impression  
that the areas of performance have only been changed in isolated 
points and therefore only constitute a moderate adaptation to the 
present performance requirements for architects and engineers. 
It remains to be seen whether the revision will be regarded as a 
great success after the national associations and the federal states 
have been heard. Summarising the expertise gives the reader the 
feeling that the experts basically longed for the old Schedule of 
Services and Fees for Architects and Engineers, with the exception 
of the increased fees. 
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Effi  cient use of energy in public procurement law: a future 
criterion in the procurement of goods, technical devices 
and equipment which aff ect the use of energy

On 20 August 2011 a new amendment of the Contract 
Award Regulations (VgV) came into force to implement the EU 
Energy Label Directive 2010/30/EU and the energy concept of 
the German government for environmentally friendly procure-
ment. Up to then, energy effi  ciency had only been relevant 
to procurement law when purchasing road vehicles, but the 
changes in Sections 4 and 6 of the Contract Award Regulations 
mean that in future it will also be a mandatory criterion when 
goods, technical devices and equipment which aff ect the use 
of energy are purchased by orders for goods and services and 
the award of contracts for construction work. The changes will 
be especially relevant in the structuring and implementation 
of contract award procedures for the procurement of energy-
intensive technology including but not limited to building services 
installations (cooling and heating systems, lighting), research 
and medical technology and components for IT systems.

1. The changes in Section 4 (5) and (6) of the Contract Award 
Regulations initially relate to the structuring of the contract 
award procedure and the preparation of the contract award 
documents. For example, the specifi cations should include 
demands for

• The highest performance level for energy effi  ciency, and

• If available, the highest energy effi  ciency class as defi ned   
 by the Energy Consumption Labelling Regulations. 

In view of the wording of Section 4 (5) of the Contract Award 
Regulations (“should”), in the specifi cations the client
is granted a certain degree of leeway for cases in which 
demanding the highest performance level or the highest 
energy effi  ciency classes is exceptionally not possible. In 
such cases, however, the client must place the highest 
possible demands on energy effi  ciency. 

2. In the specifi cations or in some other suitable place in the 
contract award documents, the following must be demanded 
from the bidders: 

• Specifi c details of the energy consumption unless the 
goods, technical devices or equipment off ered on the 
market only diff er slightly within the permissible energy 
consumption range, and

• In suitable cases: an analysis of the minimised life cycle 
costs or the results of a comparable method to check 
economic viability.

 The client is entitled to check the information provided by 
the bidder and to demand supplementary explanations from the 
bidders. This gives the client the option, at its own discretion, 

to seek further clarifi cation about specifi c details given by the 
bidders. In such a case, it is essential for the client to document 
the clarifi cation procedure accordingly so that any allegations 
that certain bidders had been discriminated against by the 
procedure can be refuted.

3.  The changes in the Contract Award Regulations also aff ect the 
evaluation of the bids, and thus in the last resort the award 
of the contract. The energy effi  ciency calculated according 
to Section 4 (5) and (6) of the Contract Award Regulations is 
now, under Section 4 (6b), a contract award criterion which 
must mandatorily be appropriately taken into account when 
determining the most economic bid under Section 97 (5) of 
the Restrictive Practices Act (GWB). This requirement limits 
the principle of economy in the sense of procurement for the 
best price in favour of a sustainable procurement principle
because the valuation is extended to take the criteria of 
energy effi  ciency into account. In this connection it remains 
to be seen what weighting can be given to energy effi  ciency 
in the contract award criteria without paying insuffi  cient 
attention to the criterion of price. 

4. According to Section 6 (2) to (6) of the Contract Award Regula-
tions, it is also mandatory for the client to apply the above 
requirements in awarding contracts for building work if 
the supply of goods, technical devices or equipment which 
aff ect energy consumption is a signifi cant part of the 
performance. 

On the whole, the changes in the Contract Award Regula-
tions are logical and commendable in the light of the general
goal of signifi cantly reducing the energy demand and 
emissions of CO2 in the next few years, partly by the use of 
more effi  cient technology. Anchoring energy effi  ciency targets
in public procurement law will probably make a signifi cant 
contribution to achieving these targets because public pro-
curement represents a major proportion of the gross domes-
tic product and therefore has considerable buying power in 
the market. Nevertheless, problems must be expected in the 
practical implementation because the structuring and 
implementation of public procurement processes taking 
energy effi  ciency into account could be increasingly complex 
in many cases, so that the client will be dependent on technical 
expertise. But if the whole potential of the energy effi  ciency 
requirements is realised this will usually be rewarded by a cost 
reduction over the life cycle of the technical components and 
the possibility of an even more economic procurement. 
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Clarifi cation in planning law: concentration zoning in the 
repowering of wind turbines

Wind energy production on land is currently the largest
contributor to the electricity generated from renewable 
energy sources in Germany, and it will continue to contribute a 
signifi cant proportion in future. In general, wind turbines are to 
be concentrated in just a few locations, known as wind farms, 
mainly to ensure a considerably higher energy yield in locations
with strong winds, but also to calm the visual character of the 
landscape and thus to reduce the nuisance value for aff ected 
citizens. As a result, there is a signifi cantly limited number 
of suitable areas available for wind energy production. The 
repowering of wind turbines – in other words the replace-
ment of smaller and older turbines, usually by fewer and more 
effi  cient and modern wind turbines – is therefore increasingly 
important because merely upgrading existing turbines is usually
hardly economical because of numerous technical parameters. 
Repowering projects almost always involves the creation of 
new zones for wind energy production, and initially the old 
and new turbines operate simultaneously in diff erent locations 
to ensure that there is no discontinuity in the decentralised 
production of energy. But usually the existing older wind 
turbines are then dismantled, and only the new wind turbines 
are operated. Up to now there has been signifi cant legal 
uncertainty about how local communities can implement this 
repowering process under land planning law. As a result, there 
was not much security for investments in such projects. In the 
legislative package for the “turnaround in energy policies”, the 
legislators have now created a clarifi ed provision in Section 249 
of the German Building Code (BauGB).

1. The problem

The sites for wind farms are regulated by systematically 
allocating land areas for wind turbines in the regional planning 
and land use plans. According to Section 35 (3) sentence 3 of the 
Building Code (BauGB), this concentration zoning means that 
wind turbine projects, although they are privileged in building 
permit applications by Section 35 (1) No. 5 of the Building Code, 
are not eligible for building permission on sites other than the 
designated areas (planning reservation). According to the case 
law policy of the Federal Administrative Court, this planning 
reservation only applies if it “creates substantial space” and if 
a “planning concept for the wider area” has been developed
by the local communities. Especially objectors to specifi c 
projects have in the past used the declaration of new locations
for wind farms as an argument to question the previous 
“planning concept for the wider area” by claiming that the 
previous zoning had not been suffi  cient. If this argument is 
accepted, this would mean that the planning reservation 
could not be used to reject wind energy projects outside the 
designated concentration zones. For both the local communities
and the project developers this would create a risk that 
individual wind turbines or even wind farms would have to 
be approved as a result of repowering measures in locations 
which are incompatible with the planning intentions of the 

local community.  

2. Legal clarifi cation: continued eff ect of the planning 
reservation 

The revision of Section 249 (1) of the Building Code now 
clarifi es that the declaration of additional land for wind energy
does not allow the conclusion that previously existing 
declarations do not validly have the exclusive eff ect specifi ed
in Section 35 (3) sentence 3 of the Building Code. This eff ectively
means that the law pretends that the existing “planning 
concept for the wider area” cannot be called into question by 
the declaration of new areas. 

In addition, the revision of Section 249 (2) of the Building
Code also creates the possibility of making the construction 
of new wind turbines dependent on the demolition of old wind 
turbines in other locations. Such a provision can be stipulated
both in development plans and in land use plans. And the 
compensation for the new zone by dismantling older wind 
turbines can even apply to locations outside the planning area, 
or even outside the area of the relevant local community. 

3. Conclusion

The clarifi cation of the building permit situation for the 
repowering of wind turbines by the revision of Section 249 of 
the Building Code and the resulting greater legal certainty and 
investment security for both local communities and investors is 
fundamentally commendable. In view of the rather unfortunate 
wording of the provision and the position of Section 249 in the 
Act, it remains to be seen whether disputes about the interpreta-
tion will arise in practice. 

Waiver of defences by the guarantor makes the security 
agreement null and void

The VII. Division of the Federal Court of Justice (BGH) in its 
ruling of 28 July 2011 (VII. ZR 207/09) again had to consider the 
(in)validity of security clauses in contracts under the Standard 
German Building Contract Terms (VOB).

A contract under the Standard Building Contract Terms 
contained the general terms of business of the client which 
stated that “to secure the contractual settlement of the services 
after acceptance, especially but not limited to warranty”, a 
surety of 5% of the invoice total was agreed. The contract for 
work also stipulated that guarantees must be issued according
to the client’s template, although this provision on security 
in the contract for work did not demand any waiver of the 
defence according to Section 768 of the German Civil Code 
(BGB) by which the guarantor can assert the objections to 
which the primary debtor is entitled. However, the provision 
about the waiver of defences was included in the surety form 
which was enclosed with the contract for work. The respondent 
as the guarantor issued a guarantee according to the contract 
form, and waived the defences under Section 768 of the Civil 
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Code in this guarantee. Subsequently defects arose and the 
contractor fi led for insolvency. The client then demanded a 
payment under the guarantee from the respondent because of 
the costs incurred to remedy the defects. 

The Federal Court of Justice, like the lower courts, rejected 
the claim and stated that the security agreement is null and 
void under Section 307 (1) of the Civil Code. With reference to 
the ruling of the XI. Division of 16 June 2009 (XI. ZR 145/08), the 
Federal Court of Justice stated in its ruling that the standard 
form agreement of the waiver of defences under Section 768 
(1) of the Civil Code was null and void because it placed the 
contractor at an unreasonable disadvantage (Section 307 (1) of 
the Civil Code). The Federal Court of Justice regarded the provi-
sions about the retention and the guarantee requirements as a 
“conceptual unity” which belonged together and was based on 
a “coherent concept”. It deemed that the waiver of defences in 
the guarantee form had become part of the security agreement 
by reference. It considered that this provision could therefore 
not be sustained when separated into parts which diff ered in 
their wording and were far apart. And the Federal Court of 
Justice also excludes the possibility of preserving the security 
agreement by a supplementary interpretation of the contract, 
because this would require a gap in the provisions whereas the 
contract explicitly claimed to be a full and fi nal version. 

Two points are of special interest here. Firstly, in the opinion 
of the Federal Court of Justice, the invalidity of the security 
agreement is not remedied by the fact that instead of the 
guarantee, security for the warranty claims can be provided by 
a security retention of 5% of the fi nal invoice total. That means 
that the unreasonableness of the security provision results 
from the unreasonable redemption possibility.

Secondly, a notable feature of the ruling is the fact that 
the security agreement is found to be null and void as a whole, 
although the provisions about the security retention and the 
waiver of defences for the guarantee diff er in their wording and 
are widely separated. With this decision on the invalidity of the 
security agreement as a whole, the VII. Division of the Federal 
Court of Justice is close to a case law ruling of the XI. Division 
of 16 June 2009. In a ruling of 12 February 2009 (VII. ZR 39/08) 
with a similar constellation, the VII. Division had decided that 
the waiver of defences used in the guarantee template was a 
provision which could be separated in content from the security 
agreement in the contract for work, with the consequence that 
the security agreement remained eff ective and the contractor
was obliged to provide an absolute contract performance 
guarantee without any time limit. According to the opinion of 
the VII. Division at that time, they did not form a conceptual
unity. It now remains to be seen whether this view of the 
invalidity of the security agreement as a whole is confi rmed in 
the case law rulings of the Federal Court of Justice.

This has the following practical consequences: a standard
form exclusion of the defence of the guarantor under Section 
768 of the Civil Code renders the security agreement null and 

void. According to the latest ruling of the VII. Division this 
applies consistently, even if the exclusion is contained in a 
provision which diff ers in its wording and is far removed – for 
example in an attached waiver of defences – because this 
provision in combination with the security agreement in a 
contract for work forms a “conceptual” unity. The ruling there-
fore shows yet again that the design of the security agreement 
requires extreme care, because otherwise it may not be 
possible to use the guarantee when it is needed. The ruling 
underlines that these requirements must especially be taken 
into account in the drafting of enclosed guarantee forms. From 
the point of view of the contractor, this ruling indicates that it 
is worth studying the security agreements close if there is a risk 
of the security being called on.

Not too much security when adjusting prepayments

Tenants do not normally want to pay too much in prepay-
ments of operating costs which would give their landlords an 
interest-free loan, and landlords do not want to fi nance the 
operating costs in advance by making the prepayments too low. 
According to Section 560 (4) of the German Civil Code (BGB), 
both parties to a rental agreement can therefore unilaterally 
demand a reasonable level for the prepayments of operating 
costs after an account settlement, so that the prepayments by 
the tenant are as close as possible to the actual costs. Many 
landlords also add a “fl at rate security surcharge” of about 
10% as a “buff er” for future cost increases. Up to now this was 
usually accepted, and this was the advice which was given. 

In future, however, such a “fl at rate security surcharge” will 
no longer be so easy to enforce. In a ruling of 28 September 2011 
(VIII ZR 294/10), the Federal Court of Justice decided that an 
adjustment of the prepayments for operating costs is only 
“reasonable” according to Section 560 (4) of the Civil Code if 
it is based on the probably costs which actually arise in the 
current accounting year. The court states that the basis for 
the adjustment of the prepayments is always the last operating
cost statement. The landlord is not entitled to impose an 
abstract “security surcharge” which is not justifi ed by specifi cally 
anticipated cost increases for individual operating costs. But an 
anticipated development of the future operating costs may be 
taken into account in the forecast of the amount of the operating 
costs in the current year. Cost increases in the operating costs 
are an important factor - if not the decisive factor - for any 
change in the operating costs, so if there are specifi c reasons to 
expect such increases, they can certainly be taken into account. 
However, if the landlord wants to increase the account results 
from the previous year by a general “security surcharge” of 10% 
to allow for possible cost increases and to adjust the prepay-
ments accordingly, this is not possible. This would go further 
than the justifi ed interest of the landlord not to have to fi nance 
the tenant’s share of the operating costs in advance. Only if 
price increases are specifi cally expected for certain parts of the 
operating costs - such as energy prices - can this be included in 
the calculation of the prepayments, but only after taking into 
account the ratio of the aff ected operating costs to the total 
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operating costs. 

In future, landlords will therefore only be entitled to 
increase the prepayments by a twelfth of the amount which 
had to be charged in arrears for the previous year, and any 
additional increase should at least be justifi ed briefl y and 
verifi ably, because it will only be possible to demand a “security 
surcharge” in justifi ed exceptional cases, e.g. if price increases 
are certain and the amount can also be reliably estimated.

TAX

VAT:  evaluation of a ”roof lease” to a photovoltaic installation 
operator in return for roof refurbishment 

With a decree of 17 August 2011, the Bavarian State Tax 
Offi  ce ruled on the VAT treatment of the lease of roofs to pholto-
voltaic installation operators. 

With regard to the remuneration for the roof lease, the 
following is possible:

1) The use of the roof by the installation operator is in return 
for payment (“roof lease contracts” or “roof use contracts”)

With these contracts, the owner of the building allows a 
photovoltaic installation to be installed on the roof. There-
fore, they constitute tax-free letting of land property which 
is comparable with site rental agreements for mobile phone 
masts.  

2) “Roof lease” in return for roof refurbishment by the installation 
operator 

This type of usage agreement constitutes  turnover which 
is similar to an exchange. The refurbished roof becomes the 
property of the owner of the building, so the installation 
operator provides a delivery of work when the roof refurbish-
ment is accepted. The invoice for this delivery of work is 
issued to the building owner by the installation operator. The 
installation operator is entitled to claim a deduction of the 
input tax for the roof refurbishment. In addition, the installation 
operator must enter a free withdrawal of assets in its accounts 
if the roof is provided free of charge. Whether the owner of 
the building can claim a deduction of input tax for the delivery 
of work depends on the use of the building.

In the event of an additional payment by the installation 
operator to the owner of the building, it constitutes tax-free 
letting of a land property as in point 1. If the owner of the 
building waives the tax exemption, the delivery of work (roof 
refurbishment) constitutes a taxable down payment for the 
roof lease which has not yet been rendered. 

Another problem is the question of when the installation 
operator becomes liable for the tax on the delivery of work if 
it declares is tax on the basis of income received (cash-based 

taxation). In taxation on the basis of income received, the tax 
becomes due at the end of the preliminary tax return period 
in which the income was received. But in this case, the income 
consists of the provision of the roof for use by the installation 
operator. Therefore, the income must be continuously entered 
in the preliminary VAT returns in the form of the proportional 
value of the provision of the roof. Here, it can fundamentally be 
assumed that the value of the provision of the roof is equal to 
the costs of the roof refurbishment.

In this connection we would point out that the tax offi  ce is 
entitled to reject taxation based on income received (cash-
based taxation) for the delivery of work performed. In individual 
cases, this is to prevent the income from the provision of the 
roof from being distributed for tax purposes over the period of 
the lease contract (generally 20 to 30 years).

If the installation operator declares the tax on the basis of 
agreed income (accruals-based taxation), the tax becomes due 
in the preliminary returns period in which the work delivery was 
implemented. 

VAT: sale of a business as a whole if it is let by a project 
developer

All deliveries and other services rendered by a business 
entrepreneur for payment are fundamentally subject to VAT. 
However, turnover in the context of a transfer of a business or 
a separately managed enterprise as a whole is not taxable in 
accordance with Section 1 (1a) of the German VAT Act (sale of a 
business as a whole). 

Under certain circumstances, the sale of a fully or partly let 
property may constitute such a sale of a business as a whole, 
even if the vendor also lets other properties. The purchaser 
then continues the letting business of the vendor. But a letting 
business which is eligible for such continuation does not apply if 
a land property which is not let is transferred. 

In a ruling of 28 October 2010, the Federal Court of Finance 
(BFH) again had to deal with the concept of the sale of a business
as a whole, and it decided that such a sale did not apply if the 
business activities of the vendor largely consisted of constructing 
a building and fi nding tenants for the rental units in order to sell it 
more lucratively after completion because of the units which have 
already been let. Such project development activities therefore 
fundamentally do not lead to the creation of a letting company 
which could be continued by the purchaser. Instead, the sale is 
classed as the provision of an individual economic asset. 

VAT: abolition of the “Seeling” model

Up to 2010, the whole input tax for the construction of 
buildings which were used partly for business purposes and 
partly for non-business purposes (mixed use buildings) could be 
claimed if the building was fully assigned to the company for VAT 
purposes. But the deduction of input tax which was applicable 
to the part of the building used for non-business purposes then 
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had to be repaid over ten years in the form of taxation on a with-
drawal of assets free of charge. This was known as the Seeling 
model, and in eff ect it constituted an interest-free loan.

This tax-saving model was abolished by a change in the 
law with eff ect from 1 January 2011. In mixed use buildings, 
a deduction of input tax for the part of the buliding used for 
non-business purposes is now excluded. As a result, the use 
of the part of the building used for non-business purposes is 
no longer subject to taxation as a withdrawal of assets that is 
free of charge. If the proportion of business use of the building 
changes within ten years, the original deduction of input tax 
can be corrected (correction of input tax). 

To benefi t from the input tax deduction, however, the mixed 
use building must be fully assigned to the assets of the business. 
The tax offi  ce has recently stated how such an assignment can 
be carried out. According to the changed VAT application order, 
a written notifi cation to the tax offi  ce is always necessary.

Land transfer tax: the land transfer tax rates in the individual 
federal states

The tax rate for land transfer tax is fundamentally 3.5%. 
However, since 1 September 2006 the individual federal states 
have been entitled to defi ne the tax rate themselves (Article
105 (2a) of the German Constitution). Therefore, a signifi cantly
higher tax burden must be allowed for when considering 
property purchases in some federal states. 

The following table provides an overview:

Land transfer tax: immediately deductible business expenses 
in the event of a unifi cation of shares

If 95% of the shares of a landowning company are directly or 
indirectly unifi ed, land transfer tax is payable according to Section 
1 (3) of the Land Transfer Tax Act (GrEStG).

Up to now it has been a matter of dispute whether this land 
transfer tax can be treated as an immediately deductible business 
expense. The tax authorities treated the payable land transfer tax 
as an auxiliary cost of purchase of the acquired shares. However, in 
a ruling of 20 April 2011 the Federal Court of Finance (BFH) allowed 
the immediate deduction of the land transfer tax.

The Federal Court of Finance justifi ed the immediate 
deduction by saying that in a systematic legal consideration, 
the taxable object for the land transfer tax in a unifi cation of 
shares is not the purchase of the shares, but a notional purchase
of the land property owned by the company. Therefore the 
“fi nal” link with the content of the share purchase transaction,
which is necessary for classifi cation as acquisition costs, is 
absent. After the purchase of the shares, the land properties 
are still under the unchanged legal and economic ownership 
of the company and must still be included in the company’s 
balance sheet. 

The share purchase transaction does not apply to the 
power of disposal over the land properties. From an income tax 
perspective there is no link between the expenses and the 
content of the purchase transaction, apart from mere causality. 

The Federal Court of Finance did not make any decision on the 
treatment of the land transfer tax which arises after a change of 
partners in private companies by at least 95% under Section 1 (2a) 
of the Land Transfer Tax Act. Here, too, the tax authorities take the 
view that the land transfer tax must be capitalised . In view of the 
the argumentation of the Federal Court of Finance, however, a 
diff erent opinion appears conceivable here, too. We will have to 
wait for fi nal clarifi cation by the fi nance courts.

If tax assessment notices have already been issued in which 
land transfer tax arising under Section 1 (3) or Section 1 (2a) of the 
Land Transfer Tax Act has been treated as acquisition costs with 
the eff ect of increasing the profi t, the possibility of using legal 
remedies should be examined. 

COMMERCIAL & IP

Costs of removal and fi tting of a defective consumer product 
in the event of replacement

The purchaser of a defective consumer product which 
has been installed into another object before the defect was 
detected can demand, in the course of subsequent fulfi lment 
by delivery of a replacement, that the vendor must also uninstall 
the defective product and install the new product or bear the 
costs for removal and installation. This also applies even if the 

Federal state Tax rate Validity

Baden-Württemberg 5.0% 5 Nov. 2011

Bavaria 3.5%

Berlin 4.5% 1 Jan. 2007

Brandenburg 5.0% 1 Jan. 2011

Bremen 4.5% 1 Jan. 2011

Hamburg 4.5% 1 Jan. 2009

Hessia 3.5%

Mecklenburg Western 
Pomerania

3.5%

Lower Saxony 4.5% 1 Jan. 2011

North Rhine-Westphalia 5.0% 1 Oct. 2011

Rhineland-Palatinate 5.0% 1 Mar. 2012

Saarland 4.0% 1 Jan.  2011

Saxony 3.5%

Saxony-Anhalt 4.5% 1 Mar. 2011

Schleswig-Holstein 5.0% 1 Jan. 2012

Thuringia 5.0% 7 Apr. 2011
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vendor did not install the defective product and if the costs of 
removal and installation exceed the value of the defect-free 
purchased product. In the national (German) court proceedings
which led to the legal question being forwarded to the 
European Court of Justice, the case involved defective fl oor tiles 
which had already been laid and a dishwasher. In particular, the 
Federal Court of Justice asked the European Court of Justice
whether the vendor of the tiles was entitled to refuse to bear 
the costs of removal and installation on the grounds that they 
were disproportionate. The European Court of Justice decided
that there was no such entitlement. But it added that 
Article 3 (3) of the Consumer Sales Directive does not preclude a 
settlement in which “the consumer’s entitlement to a reimburse-
ment of costs for the removal of the non-conforming consumer 
goods and the installation of the consumer goods delivered 
as a replacement could be limited, if necessary, to an amount 
which corresponds to the value that the consumer goods would 
have if they conformed with the contract and which is reason-
able in view of the signifi cance of the violation of the contract”. 
(European Court of Justice, ruling of 16 June 2011, C 65/09 and 
C 87/09)

Price diff erentiation by countries in the internal market not 
permissible for licences to intangible property rights 

On 4 October 2011 the European Court of Justice ruled that 
the owners of exclusive rights to recordings of sporting events 
are not entitled to place the operators of satellite TV stations 
under a contractual obligation to broadcast these events only in a 
specifi c country in the single market and not to sell decoder cards 
in other countries (C-403/08 and C-429/08). It stated that this 
restriction violates the freedom in the sale of goods and is 
contrary to European competition law. By this ruling, the 
European Court of Justice declared that the licensing system of 
the English Premier League (FAPL) is contrary to European law. 
However, for any public showing of the broadcasts received, e.g. 
in a restaurant or hotel, separate permission is required from the 
owner of the copyright to any copyright-protected works which 
are included in the recording, such as music or clippings of special 
sequences from previous games. 

This ruling is particularly striking because it may also be 
signifi cant for rights covered by special laws, especially but 
not limited to music and fi lms. The case which the court had 
to decide involved football matches which are not copyrighted 
or protected by any other special intellectual property rights 
and contracts with broadcasters which are subject to special 
provisions. However, the European Court of Justice also 
considered at length what would happen if the football matches 
were protected by any special “intellectual property rights” 
(cf. marginal notes 104-117 of the ruling). Here, it states that 
the protection of intellectual property in the European Union 
does not guarantee to the holders of such rights “that they can 
attain the highest possible remuneration”. Instead, the goal 
is to ensure that they receive “reasonable” remuneration. The 
court considers a remuneration reasonable if it is “in a sensible 
relationship with the economic value of the service rendered”: 

“In particular, but not exclusively, it must be in a balanced 
relationship with the actual or potential number of persons who 
receive the service or wish to do so”. Therefore the holders of 
the rights, when calculating the remuneration for the award of 
the licence, are entitled to take into account how many people
could receive the broadcasts or whether the receiving device 
could be used for private or commercial purposes. On the other 
hand, the court states that the interest of the holders of the 
rights in obtaining a surcharge which is paid by the broad-
casting companies in order to acquire an absolute territorial 
exclusivity is not protected: “Sealing off  the markets in this 
way, and the resulting artifi cial price diff erence, are not com-
patible with the fundamental goal of the treaty – which is to 
implement the single market. Under these circumstances, this 
surcharge cannot be regarded as part of the reasonable remu-
neration which is payable to the aff ected holders of the rights.” 

The court’s decision supports the approach taken by some 
people in the European Commission who have long expressed 
a wish for copyright licences which are valid throughout 
Europe, especially in order to simplify the digital marketing of 
copyrighted works in Europe.  

Agreement on data protection in the use of Google Analytics; 
disputes about Facebook

Google Analytics is a service which runs in the background 
on numerous websites and analyses the use patterns of visitors 
to the website. In normal operation, the user’s IP address in 
particular is stored; this is the number which identifi es the 
user’s computer on the Internet, at least during each session. 

The use of Google Analytics is only permissible with limi-
tations under data protection law in Germany because even 
dynamic IP addresses – in the controversial but persistently 
advocated opinion of the data protection authorities – are 
regarded as personal data. At least in cases in which it is possible 
to identify the user’s geographical position, this is probably true. 

In 2009, the central supervisory authorities for data protection 
in the public sector decided on requirements for the use of Web 
analysis services which can be found at: http://www.datenschutz-
mv.de/dschutz/beschlue/Analyse.pdf 

In the middle of September 2011, Google reached an agree-
ment with the Hamburg data protection representative for a 
solution which permits the use of Google Analytics in accordance
with data protection law. The Hamburg data protection 
representative published a to-do list for this purpose. He 
recommends: 

•  That the existing Google Analytics account be deleted and a 
new account created, because there is no other way to delete 
the old data collected in violation of data protection law,

•  That IP address masking be activated by Google,  
•  That an agreement be concluded with Google for contract data 

processing according to the template published by Google, 
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which is agreed with the Hamburg data protection authority.

The fact that the Hamburg data protection representative 
demands that website operators use a tool to mask the users’ 
IP addresses and at the same time demands the conclusion of 
an agreement with Google for contract data processing has 
been criticised as contradictory. The argument of the critics 
is that if Google does not receive any personal data, why is an 
agreement for contract data processing needed? Technically, 
however, the procedure is apparently that the IP address is 
initially transmitted to Google in full, and is only then masked 
by Google. 

It is not yet known whether the data protection repre-
sentatives in the other federal states will also demand compliance
with the Hamburg guidelines and actively enforce them. 
More detailed information about the Hamburg to-do list 
can be found at http://www.datenschutz-hamburg.de/news/
detail/article/beanstandungsfreier-betrieb-von-google-analytics-
ab-sofort-moeglich.html.

On the other hand, the admissibility of “social plug-ins” 
for social networks under data protection law is still a subject
of heated controversy. The data protection authority in 
Schleswig-Holstein, the Independent Federal State Centre for 
Data Protection (ULD) Schleswig-Holstein, believes especially 
that Facebook’s “Like” button is a violation of data protection 
law and has threatened fi nes for all companies from Schleswig-
Holstein which use Facebook services which pass on user data 
to Facebook in the USA. More information is contained in the 
written statement by the ULD to the media committee of the 
German parliament in the public experts’ discussion on the 
subject of “Data security “of Facebook and other social networks 
in view of a decision by the data protection representatives of 
the federal states and the national government of 
24 October 2011 (https://www.datenschutzzentrum.de/
facebook/20111014-bt-uanm-facebook.pdf). However, the 
assumptions of ULD about the underlying technology and 
its legal views are extremely controversial. The federal state 
government of Schleswig-Holstein decided on an unemotional 
north German compromise: it continues to operate its Face-
book page – with a “Like” button, but at the same time with 
a warning (http://de-de.facebook.com/SchleswigHolstein). 
According to press reports the Schleswig-Holstein data protection 
representative, Thilo Weichert, commented: “We don’t think 
that it is funny at all. We will fi le an offi  cial complaint.”  

Distance selling: deadline for a revised notice on the right of 
revocation and return of goods has expired

In August 2011 the Act to Amend the Regulations on 
Compensation in Distance Selling Contracts came into force. 
It made changes in the notice on the right of revocation and 
return of goods necessary; the statutory templates for this 
notice were also changed. Up to 4 November 2011, distance 
sellers using the old version of the notice templates could not be 
sent a cease-and-desist letter. But this period has now expired.

(http://www.bundesgerichtshof.de/DE/Bibliothek/GesMat/
WP17/W/Wertersatz.html).

Legal problems in the operation of on-line archives

Placing press articles or other publications in digital archives 
can lead to copyright violations even if the original article was 
legally permissible. The Federal Court of Justice recently had to 
decide whether a report about an art exhibition which contained 
photographs of copyright-protected works of art and originally 
appeared in a magazine could be stored in the on-line archive 
of the magazine publisher for a longer period. The reproduction 
of copyright-protected works – in the context of “Reporting on 
daily events” – is permissible under Section 50 of the German 
Copyright Act (UrhG) even if the publisher has not obtained 
the relevant usage rights from the copyright holder. However, 
the Federal Court of Justice decided that the report cannot be 
permanently regarded as a report on daily news, even if it met 
this requirement at the time when it was added to the archive. 
The archive operator must constantly check whether the event 
still constitutes daily news, and if appropriate it must remove the 
illustration of the copyright-protected work (Federal Court of 
Justice, ruling of 5 October 2010, I ZR 127/09).

The situation is diff erent for a dedicated picture archive 
which is exclusively drawn on by other media companies to 
illustrate their publications. The archive operator is not 
responsible as a perpetrator or an accessory for any violations of 
copyright or personal rights by the users of the picture archive 
(Federal Court of Justice, ruling of 7 December 2010, VI ZR 30/09).

NEWS

Stephan Kleber (45) joined the Real Estate Practice Group of 
the SIBETH Partnership on 1 November 2011 

SIBETH expands its Real Estate and building law expertise
with the addition of Stephan Kleber, who was formerly the 
manager of EURYTOS and the former director of Vivico 
Munich.

With Stephan Kleber, yet another experienced Real Estate 
and building law expert switches to SIBETH. Stephan Kleber is 
joining the SIBETH Real Estate Practice Group as a partner in 
Munich.

Stephan Kleber has been licensed as a lawyer since 1995 and 
began his professional career working for the German railway 
real estate company. Before he left, he worked as the deputy 
head of the legal department. In October 2000 he moved to the 
later Vivico Real Estate GmbH as the head of the Munich branch. 
In 2007 he was appointed to the management of Vivico Real 
Estate GmbH, where he took responsibility for the Development
department. In April 2009 Stephan Kleber was appointed as 
a manager of the Munic company EURYTOS, a specialist in 
exclusive residential construction in the Munich region.
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Stephan Kleber’s main specialism is in public building law 
– especially in accompanying and implementing urban devel-
opment processes. In this area he has implemented a large 
number of construction and development projects during his 
career, including the district development projects at Arnulfpark, 
Nymphenburg Palace and Isar Valley Station Thalkirchen. 
Against this background, Stephan Kleber off ers a special 
combination of legal and procedural expertise and practical 
project development experience. 

SIBETH at the MIPIM 2012

In 2012 SIBETH will again be represented at the MIPIM in 
Cannes (6-9 March 2012).

Person to contact:
Thomas Richter t.richter@sibeth.com
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